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Overview

 Section 1502 of the Dodd-Frank Act required the Securities and Exchange 

Commission (SEC) to promulgate new disclosure and reporting requirements 

relating to the use of certain minerals originating in several central African 

countries that were helping to finance extraordinary violence in the 

Democratic Republic of the Congo (DRC). 

 This violence continues to contribute to a growing humanitarian crisis, and 

Congress hoped that these rules would help bring an end of that violence. 

 August 22, 2012, the SEC promulgated the long-awaited Conflict Minerals 

Rule.  The National Association of Manufacturers, the Chamber of 

Commerce and the Business Roundtable challenged the Rule.  On April 14, 

2014, the Court of Appeals ruled that certain provisions of the Conflict 

Minerals Rule violate the First Amendment.

 That case is being reheard by the Court of Appeals.
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Statement of Rule

The Conflict Minerals Rule requires any 

reporting company “having conflict minerals that 

are necessary to the functionality or production 

of a product manufactured or contracted by that 

[reporting company] to be manufactured, shall 

file a report on Form SD within the period 

specified in that Form disclosing the information 

required by the applicable items of Form SD as 

specified in that Form.”

Exchange Act Rule 13p-1

The Conflict Minerals Rule applies to thousands 

of reporting companies and hundreds of 

thousands of suppliers.
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Key Terms

 “Conflict Minerals” are:

 tantalum (derived from columbite-tantalite), used in electronic components, 

including mobile telephones, computers, video-game consoles, and digital cameras, 

and as an alloy for making carbide tools and jet engine components

 tin (derived from cassiterite), used in alloys, tin plating, and solders for joining pipes 

and electronic circuits

 tungsten (derived from wolframite), used for metal wires, electrodes, and contacts 

in lighting, electronic, electrical, heating, and welding applications

 gold (used for making jewelry, in electronic, communications, and aerospace 

equipment)

 any other minerals or derivatives thereof that the U.S. Secretary of State may 

conclude are financing conflict in the Covered Countries.

 The listed minerals are "conflict minerals" whether or not they actually 

financed or benefitted armed groups.
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Key Terms

"Recycled or Scrap Materials"

 Conflict minerals that are from recycled or scrap sources are deemed to be “DRC conflict 

free” and require disclosure only about the inquiry that led the reporting company to 

conclude that they were from recycled or scrap sources.

 For products with conflict minerals from recycled or scrap sources, there is no 

requirement to discuss their processing facilities, countries of origin, or efforts to 

determine mine or location of origin.



7squirepattonboggs.com 7squirepattonboggs.com

Key Terms

“Covered Countries”

 Covered Countries are the Democratic Republic of the Congo, Zambia, Angola, 

Republic of the Congo, Central African Republic, South Sudan, Uganda, Rwanda, 

Burundi and Tanzania.
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Key Terms

Reporting Company

 Any entity that files reports with the SEC under Section 13(a) or 15(d) of the 

Securities Exchange Act of 1934 (i.e., Forms 10-Q, 10-K, 20-F, and 8-K).  

 There is no exception for foreign private issuers, emerging growth companies 

or smaller reporting companies.

Non-reporting companies are impacted by the Rule because their customers 

will ask them to provide information and may make procurement decisions 

based on that information.
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Key Terms

Filing / Reporting

 Disclosures required by the Conflict Minerals Rule must be made by 

reporting companies on a Form SD (“specialized disclosure”).

 Form SD is due for every calendar year by May 31st of the following year.  

The first filings were made in 2014 for the 2013 reporting year.

 The disclosure requirements apply to all reporting companies on a calendar 

year basis, regardless of the reporting company's fiscal year.  

 The reporting company must make its Form SD (with the Conflict Minerals 

Report if required) available on its website for one (1) year.
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3-Step Analysis

 The Conflict Minerals Rule requires a reporting company to undertake a 3-

step analysis of the use and origin of its conflict minerals. 

 Step 1 -- Does the Rule apply to us?

 Step 2 -- Do our conflict minerals come from the Covered Countries?

 Step 3 -- Do our conflict minerals benefit or finance armed groups in the Covered 

Countries?
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Step 1:  Does the Rule Apply to Us?

 The Rule applies to:

 a reporting company 

 having conflict minerals that are necessary to the functionality or production of a 

product manufactured or contracted to be manufactured by that reporting company. 

 Many of the key terms used in the Rule are not specifically defined by the 

SEC Release.  Companies must interpret how the Rule impacts them.
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Step 2:  Do Our Conflict Minerals Come From Covered 

Countries?

“Reasonable Country of Origin Inquiry”

 Once a reporting company determines that conflict minerals are necessary to 

the functionality or production of a product manufactured or contracted to be 

manufactured by the reporting company, the reporting company must 

conduct a reasonable country of origin inquiry to determine if the minerals 

originated in the Covered Countries or if they came from recycled or scrap 

sources.

 In order to make such disclosure, the reporting company must make a 

reasonable country of origin inquiry in good faith.

 The Rule does not specify what steps and outcomes are necessary to satisfy 

the reasonable country of origin inquiry requirement because such a 

determination depends on each reporting company’s particular facts and 

circumstances.  

 A reasonable country of origin inquiry can differ among reporting companies 

based on the reporting company’s size, products, relationships with 

suppliers, or other factors.
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Step 3: Do Our Conflict Minerals Benefit or Finance Armed Groups in the 

Covered Countries?

Due Diligence on Sources and Supply Chain

 If, after completing its reasonable country of origin inquiry, the reporting 

company:

 knows or has reason to believe that the conflict minerals it uses originated in the 

Covered Countries, or

 knows or has reason to believe that the conflict minerals it uses are not from 

recycled or scrap sources, or

 cannot determine the source of the conflict minerals it uses,

then, the reporting company must exercise due diligence on the source and 

chain of custody of the conflict minerals in its products.
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Step 3:  Do Our Conflict Minerals Benefit or Finance Armed Groups in the 

Covered Countries?

Due Diligence Framework

 Reporting companies must use due diligence measures that conform to a 

nationally or internationally recognized due diligence framework if one exists.

 The only recognized due diligence framework is the guideline approved by 

the Organisation for Economic Co-operation and Development (OECD), 

available at http://www.oecd.org/daf/inv/mne/GuidanceEdition2.pdf

http://www.oecd.org/daf/inv/mne/GuidanceEdition2.pdf
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Step 3:  Do Our Conflict Minerals Benefit or Finance Armed Groups in the 

Covered Countries?

Independent Private Sector Audit (IPSA)

 If it conducts conflict minerals diligence, it is required to provide an 

independent private sector audit report of its Conflict Minerals Report.

 The objectives of the independent private sector audit are to express an 

opinion as to whether: 

 the due diligence measures conform to a nationally or internationally recognized due 

diligence framework, and 

 the due diligence measures described in the Conflict Minerals Report were actually 

performed.

 The audit is not required to state any opinion as to the conclusions reached 

by the reporting company.

 For the first 2 or 4 years, the SEC allows companies to delay providing an 

IPSA under certain circumstances.
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Year 1 Reports

• Fewer filings than expected (SEC expected 6,000; 1,315 were filed)

• Most filings gave summaries or general descriptions of processes and 

procedures

• Most used EICC-GeSI Conflict Minerals Reporting Template (now called 

“CFSI CMRT”)

• Most did not receive complete information from their suppliers

• Most did not list the smelters / refiners of their 3TG

• Most claimed that their due diligence conformed to the OECD’s 5-step 

framework

• Only 4 filers included an independent private sector audit
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Year 1 Challenges

• Most filers did not get responses from all their suppliers

• Supplier responses lacked sufficient detail

• Supplier responses often revealed inconsistencies, discrepancies, or red 

flags

• Many suppliers seemed ill-informed about the Rule and its requirements

• Lack of senior management buy-in for the compliance program

• Lack of resources to accomplish the steps required
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Legal Challenge

• October 2012, legal challenge was filed by National Association of 

Manufacturers (NAM), Chamber of Commerce, and Business Roundtables

• July 2013, the District Court upheld the Conflict Minerals Rule; NAM 

appealed that decision

• April 2014, the Court of Appeals upheld most of the Conflict Minerals Rule 

but held that the product descriptions (“not DRC conflict free” and “not found 

to be ‘DRC conflict free’”) violated the First Amendment
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Legal Challenge

• April 2014, shortly after the Court of Appeals’ decision, the SEC issued a 

statement providing guidance on what filers should report during the legal 

challenge

o Not required to describe products as “undeterminable” or “not found to be ‘DRC conflict-free’”)

o For products that would have had those labels, companies must disclose:

 Smelters / refiners of the 3TG in those products

 Country of origin of those 3TG

 Efforts used to determine the mine or location of origin of those 3TG

o May choose to state that a product is “conflict-free”

 If this claim is made, an independent private sector audit must be provided
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Legal Challenge

• May 2014, the SEC sought a rehearing of the decision (pending the outcome of 

American Meat, another compelled speech case)

• July 2014, the Court of Appeals decided American Meat and upheld the 

government’s disclosure requirements as constitutional

• November 2014, the Court of Appeals granted the rehearing of the conflict 

minerals case

• December 2014, the parties filed their supplemental briefs on the First Amendment 

issues.  Next, the Court of Appeals will determine whether an oral argument is 

required or will decide the First Amendment questions

• Timing of decision unknown

• In the meantime, companies should continue to gather information about the 

country of origin, source, and chain of custody of the 3TG in their products 

and look to the April 2014 SEC Statement for guidance on what to include in 

their reports.
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April 2014 SEC Statement/Partial Stay

 SEC’s partial stay implemented the April 2014 statement of the Director of 

Corporation Finance that provided guidance about reporting requirements

 The April 2014 SEC Statement gave the following guidance:

 Companies filing only the Form SD must briefly describe their RCOI.

 Companies required to file a conflict minerals report must describe their due 

diligence.

 No product descriptions are required in a conflict minerals report. 

 For products that would have been identified as either “DRC conflict 

undeterminable” or “not found to be ‘DRC conflict free,’” companies must disclose 

the:

• smelters/refiners,

• country of origin, and

• efforts to determine the mine or location of origin of the conflict minerals in those products.

 Companies may use product descriptions if they wish.

 Until further notice, an independent private sector audit is only required if a company 

chooses to describe a product as “DRC conflict free.” 
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April 2014 SEC Statement/Partial Stay

 Until the legal challenge is resolved:

 the conflict minerals rule is still in effect as modified by the SEC’s partial stay

 the guidance in the April 2014 SEC Statement still applies

 companies should continue to gather information about the country of origin of their 

conflict minerals and the source and chain of custody of their conflict minerals

“Scan to go to the Squire 

Patton Boggs Conflict Minerals 

Blog”
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Misunderstandings

Many filers did not understand or ignored or did not want to take advantage of 

the options provided by the SEC’s Partial Stay.  They:

 failed to describe their RCOI

 claimed conformance with OECD guidelines that did not follow the framework

 labeled products as “undeterminable” and gave that as reason for not 

providing an IPSA

 implied that products were “conflict-free” but did not provide an IPSA
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SEC Observations About Year 1 Filings

September 2014 – SEC comments to ABA Business Law Section Meeting

 Some issuers “conflated” the description of their reasonable country of origin 

inquiry (RCOI) with the description of due diligence.  Companies should use 

clear and specific language in describing the RCOI.

 Some companies are suggesting that their products are conflict-free without 

saying that directly. If a product is labeled as conflict-free, an IPSA is 

required.

 Companies must disclose the smelter or refiner used to process their 

minerals if such facilities are known, even for “undeterminable” products.

These observations reinforce the guidance from the April 2014 SEC Statement, 

which temporarily revised what companies are required to report.
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Stakeholders/Audiences

 SEC

 Customers

 Activist consumers

 Non-governmental organizations

 Socially responsible investors

 Competitors
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What Else / What’s Next

More supply chain transparency requirements addressing other social issues

 California Transparency in Supply Chains Act of 2010 (human trafficking)

 EU Regulation (proposed – conflict minerals)

 Federal Acquisition Regulation (human trafficking)

More reputational and governance pressure

 NGOs to rank companies on human rights records

 Socially responsible investors likely to start making more numerous and 

more specific shareholder proposals

Expectations are increasing and implications of failing to accomplish supply 

chain transparency are growing.
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Email innovation@spie.org

with questions or comments 

Get the latest information

at the next SPIE conference 

http://spie.org/x306.xml
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